PRELIMINARY CONSIDERATIONS               363

with respect to waste lands developed for the first time ap-
plies also to lands previously developed and already subject
to kharaj or tithe, namely, that if a kharaj land is cut off
from its kharaj water and is watered with tithe water it
becomes tithe land, and vice versa. The same view is ex-
pressed by al-Zayla'il as well as the Durar* and the Durr 3
except that they restrict this to the Moslem owners only,
the non-Moslem owners always paying kharaj irrespective
of the water they use. The Path, however, restricts this
to the case of waste lands first developed by Moslems.4

The contention of Abu Yusuf is that when a piece of land
is in a tithe district it legally becomes a dependency (taba')
of the district and pays tithe like the rest of the district, ex-
actly as the immediate surroundings of the house are a de-
pendency of the house and, like it, are exempt from taxa-
tion. Muhammad's ground is that it is not proper to
begin with kharaj in taxing the land of a Moslem for the
first time, except when the Moslem voluntarily incurs such
treatment by developing his land with kharaf, rather than
with tithe, water. Finally, the ground for the view ex-
pressed in the Muhlt is that the tax levied on a land de-
pends on its productivity and the latter on the kind of water
used. However, in the case of the non-Moslem owner the
water is disregarded, because the payment of tithe is an act
of worship which only Moslems can perform. Therefore
the non-Moslem owner perforce pays kharaj in either case.

According to al-Mawardi5 a waste land developed for

1 Vol. iii, p. 271.                        2 P. 177.                  3 P. 364.

* Path, vol. v, p. 280. According to al^Shafi'i (Mawardi, pp. 262-3,
310), the kind of tax levied on land depends on the kind of land, not
of water used, and therefore, contrary to what Abu Hanifah held, the
owner of a tithe land should be allowed to use khardj water, and vice
versa.

6 P. 310.